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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



UNITED STATES OF AMERICA 



MARILYN ESSEX, 



Defendant, 



Criminal Number: 06-340 (ESH) 



VIOLATION: 18 U.S.C. § 2314 
(Interstate Transportation of 
Stolen Property) 



GOVERNMENT'S RESPONSE TO DEFENDANT'S 
MEMORANDUM IN AID OF SENTENCING 

The United States of America, by and through its counsel, the United States Attorney for the 
District of Columbia, hereby submits in the above-referenced matter Government's Response to 
Defendant's Memorandum in Aid of Sentencing. As will be discussed below in more detail, the 
government respectfully requests that the Court deny defendant's request for a downward departure. 
I. INTRODUCTION 

Defendant requests that the Court grant a downward departure of three additional points for 
"extraordinary restitution and acceptance of responsibility." Defendant's Memorandum in Aid of 
Sentencing at 9. The Presentence Investigation Report ("PSR") concludes, and the government 
agrees, that there is no basis for a departure from the prescribed Guideline range. PSR, at page 16, 
Tl 67. Moreover, this case does not present the unusual circumstances that would warrant non- 
application of the Guidelines. Defendant received a tax-free infusion of more than $656,000 in a 
five-year period during which she repeatedly abused her position of trust to enrich herself with trivial 
luxuries. Notwithstanding those undisputed facts, she now portrays herself as a victim of 



Case 1 :06-cr-00340-ESH Document 1 5 Filed 05/1 7/2007 Page 2 of 7 

circumstance - that she committed the offense to provide a better Ufe for her daughters - and asks 

this court to give a sentence outside the applicable guidelines range. Contrary to defendant's 

protestations that the money was simply used for the benefit of her adult daughters, now aged 2 1 and 

26, the evidence in the case shows that defendant elevated her lifestyle. A significant portion of the 

money was used for personal expenses including a Lexus automobile, diamond earrings, and 

vacations. 

II. DEFENDANT SHOULD BE SENTENCED WITHIN THE APPLICABLE 
GUIDELINE RANGE 

A) Defendant's Acceptance of Responsibility Already Incorporated 

Notwithstanding her assertions of remorse, defendant attempts to evade the consequences 
of her actions by arguing that she is entitled to departure for her 'extraordinary acceptance of 
responsibility.' The facts in this case tell a different story. 

hi support of her 'extraordinary acceptance of responsibility' argument, defendant claims that 
she immediately took responsibility for her criminal actions when Cary Hatch ("Hatch"), President 
and CEO of MDB Communications discovered the scheme. Defendant's Memorandum in Aid of 
Sentencing at 2 and 13. On February 7, 2005, Hatch discovered an MDB business check made 
payable to Marilyn Essex in the area of defendant's workspace. The check was not authorized and 
Hatch's signature on the check had been forged. Defendant was not present in the office that day. 
When defendant reported to work the following day, February 8, 2005, Hatch confronted defendant 
with evidence of the fraud. Essex then admitted that she had been falsifying MDB checks for one 
year and had stolen approximately $100,000. Pursuant to Hatch's request, defendant drafted a 
handwritten note reflecting her admission to Hatch (attached hereto as Exhibit One). That same day. 
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Hatch reported the incident to the MetropoUtan PoUce Department who immediately opened an 
investigation into the matter. See police reports, attached hereto as Exhibit Two. 

Further investigation would reveal what defendant aheady knew. That is, that for more than 
five years, defendant had been fraudulently writing checks to herself and depositing the stolen checks 
into a bank account in her name. Despite having been caught red-handed, defendant, who holds and 
MBA in finance from John's Hopkins University, failed to fully disclose the magnitude and duration 
of her offense. Listead, defendant deceptively stated that the extent of the fraud was approximately 
$ 1 00,000 and lasted only one year. Because defendant had destroyed MDB bank records to conceal 
the fraud, mislead her employer with inaccurate statements concerning the fraud and failed to 
provide the affirmative assistance necessary to identify the total loss amount. Hatch was forced to 
hire a forensic accountant at considerable cost to her company to determine the true extent of the 
fraud. 

Defendant cannot establish the factual basis to support her 'extraordinary acceptance of 
responsibility' argument. Neither does she have any legal basis to support her argument. The United 
States Sentencing Guidelines specifically prohibit departures based on, among other things, "the 
defendant's acceptance of responsibility for the offense." U.S.S.G. §5K2. 0(d)(2). Furthermore, 
defendant's acceptance of responsibility has already been incorporated in her Guideline calculation 
under U.S.S.G. §3E1 .1, Acceptance of Responsibility.' Finally, an expression of remorse cannot 



' As explained in the Government's Memorandum in Aid of Sentencing, the 

government does not oppose a three-level decrease in defendant's offense level for her acceptance 
of responsibility in this case. 
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provide an independent ground for departure beyond that already received for acceptance of 
responsibility. U.S. v. Dyce , 91 F.3d 1462, 1469 (D.C. Cir. 1996). 

It should be noted that the Sentencing Guidelines provide a specific provision for a 
downward departure where a defendant voluntarily discloses to authorities the existence of, and 
accepts responsibility for the offense. U.S.S.G. §5K2.16. Evenifdefendant's version of the event 
is fully credited, it does not rise to the level to take advantage of this departure. 

B) Defendant's Partial Payment of Restitution Was Not Extraordinary 

Defendant argues that the restitution payments she made were extraordinary and warrant a 
downward departure. Defendant's Memorandum in Aid of Sentencing at 9-14. The government 
disagrees and the Court should not depart from the Guidelines. 

Ordinarily, payment of restitution is not an appropriate basis for downward departure under 
§ 5K2.0 because it is adequately taken into account by Guidelines § 3E 1 . 1 , dealing with acceptance 
ofresponsibility.' U.S. v Broderson , 67 F.3d 452, 458 (2"^ Cir. 1995). SeealsoU.S. v. Arjoon , 964 
F.2d 167,171 (2d Cir. 1992) (remanded: partial return of property before embezzlement discovered 
is covered by § 3E1.1). However, extraordinary restitution can be a proper ground for departure, 
hi U.S. V. Hairston , the Fourth Circuit concluded that "restitution, although taken into account in 
the guideline permitting a reduction for acceptance of responsibility, can provide a basis for a 
departure when present to such an exceptional degree that it cannot be characterized as typical or 
'usual' U.S. V. Hairston , 96 F.3d 102, 108-09 (4th Cir. 1996). 

The PSR indicates that defendant has no dependents but provides $5,327.50 to "her daughter" 



^ "Voluntary payment of restitution prior to adjudication of guilt" is one of the 

enumerated factors a court should consider in determining whether to reduce a sentence for 
acceptance of responsibility. U.S.S.G. § 3E1.1 Application Note 1(c). 
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on a monthly basis. PSR, at pages 2 and 12-13, Tl 45. Apparently, defendant has funds available to 
make additional restitution payments but chooses not to do so. Certainly, defendant could have 
chosen to use a portion of this substantial allowance to provide restitution to the victim in this case. 

Defendant makes much of the fact that she has made restitution payments and it is not 
disputed that she has paid $278,000 in restitution. But, her efforts to make such payments are in no 
way extraordinary to the extent that a departure is warranted. Defendant's payments represent a little 
more than one-third of the amount that she embezzled. Moreover, she did not begin making 
restitution payments until after she had been confronted with the discovery of her criminal activity, 
apparently to settle her civil liability, and in the hope of receiving a reduced sentence. The timing 
of the restitution payment, after her criminal activity had been exposed, does not suggest an 
exceptional acceptance of responsibility, . . . nor does her motive. See U.S. v. Hairston , 96 F.3d 
102, 108-09 (4th Cir. 1996) (remanded). Cf. U.S. v. Arjoon , 964 F.2d 167, 171 (2d Cir.1992) 
(finding departure unwarranted where defendant stole 5,000 shares of stock worth $489,000, and 
then returned 2,000 shares plus $5 1 ,000 (approximately fifty percent of the amount stolen), because 
the restitution involved was not "substantially in excess of that which is ordinarily involved") 
( quoting U.S.S.G. § 5K2.0); U.S. v. Carey , 895 F.2d 318, 322-24 (7th Cir.1990) (departure 
unwarranted where defendant paid $200,000 out of victim's $220,000 loss). 

C) No Combination of Factors Warrant a Departure 

Defendant further argues that the Court may base a departure on a combination of factors 
even if no single factor would justify a departure. Defendant's Memorandum in Aid of Sentencing 
at 9-10. Lideed, the Sentencing Commission explicitly authorizes downward departures in 
"extremely rare" cases in which a combination of factors or circumstances "not ordinarily relevant 
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to a departure" causes a case to "differ[ ] significantly fi-om the 'heartland' cases . . . even though 
none of the characteristics or circumstances individually distinguishes the case." U.S.S.G. § 5K2.0, 
comment. However, the District of Columbia Circuit has specifically rejected a totality of 
circumstances approach when the individual factors were not proper grounds for departure. SeeU.S. 
V. Dyce , 78 F.3d 610, 617 (D.C. Cir. 1996) (remanded: "factors already considered by the Sentencing 
Commission cannot be combined to form a 'unique combination' justifying departure"), as amended 
on denial of rehearing, 91 F.3d 1462, 1470 (D.C. Cir. 1996); U.S. v. Minicone , 26 F.3d 297, 302 
(2d Cir. 1994) (remanded: "where independent factors have been adequately considered by the 
Sentencing Commission and each factor considered individually fails to warrant a downward 
departure, the sentencing court may not aggregate the factors in an effort to justify a downward 
departure under a 'totality of circumstances' test"). 

Here, defendant has failed to present factors that rise to the level necessary to benefit from this 
departure. 
III. RECOMMENDATIONS 

The government is requesting that the Court deny defendant's request for a departure and 
impose a sentence of imprisonment within the Guideline sentencing range of 30-37 months as 
determined in the PSR. Should the Court choose to show leniency in sentencing defendant, it would 
be best expressed through the Guidelines by sentencing defendant to the low end of the applicable 
range. 
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IV. CONCLUSION 

WHEREFORE, the government respectfully requests that the Court deny defendant's request 

for a downward departure and impose a sentence of imprisonment within the applicable Guideline 

sentencing range. 

Respectfiilly submitted, 

JEFFREY A. TAYLOR 
United States Attorney 



RONALD W. SHARPE 
Assistant United States Attorney 
Fraud and Public Corruption Section 
D.C.Bar No. 434575 
555 4th Street, N.W., Room 5828 
Washington, D.C. 20530 
(202) 353-9460 
ronald.sharpe@usdoi .gov 
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descrsbe: mo or fattfr?-! 



,,, ADDITIONAL STOLEN PROPERTY 



SIERIAI. NO./OFK WATiOW i E5 ftiO, 



T.ac/ STATE/ YEAf? 



I Property Book 



COMP. VALUE 



'KHlCL.e IDENTlFtC ATiOW I^JO- 



ft«PDC VALUE I 



sook/page no. 



ADOiTIONAL VAL-Ur 



ORIffiJMAi. VALUE 



TOTAL PROP. VALUE 



z. NABf=fM.TiVE: Becord your activity and alf cl-.velopments in the case subsequent to your last report. List the names, addresses, sex, race, age, and 

arrsst numbers of all Brrmte^ persons. Explain any change m classification. List the names, addresses, and telephone numbers of alt 

witnesses and suspects. 



'hd. ^lM^^1ll.A:./ 6-( ^^i^rrl^h / r) amMiiAJf^ T//£ A&^i.f l r^rprS 



.Qlt^Lh:_&iI__Alijdi:M^^_^ ^.A^ Da) 4- I_Err^Aff^^/) S^t^T' 



23. STATUI^ 

I OPSEf^ I I PRIOR CLC 






I — lu?^FOUNOED fEXPLAJf^ J f^ NO. 22) 
L-J EUSPHMDESS fEXPLA!^; S f4 fiO, 22) 



27. !WVEE"rsc; ATSVE: OFFiCES=f S RECOMMENDATION 

I i SUSPEND U SMVESTIS ATE FURTH 






2^, TKLETYFE MO. I 2S» SOLVABlLiTV RATING 



28. supervisor's RCCOMMCMOATJOPi 



26. SOLVABILITV CLASS»F(CA. 



NVESTKSATE ruRTMEIS 



3£. If^VES-riaATIVE REVISIWOFFICER 



30. If^ VeSTIG^TOF^ E SKSNATUfi 



.4 A 1 '-4..1 



bad«^e/e:ls»« 



33. SUFE RV JSOB 



i^'^.^VU, ,s:^ j£? 



^falue of vehicles will be entered by the Information Processing Section, 
dJsts Processing Division. 






^ 3S. DiSTRiBUTJON 
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